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Medical Monitoring Claims

Medical monitoring claims add new meaning to
the old adage that, “the trouble with our times Is

that the future is not what it used to be.”
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Elements of a Tort Claim

1. A Basis of Liability (negligence, strict
liability, intentional acts, to name a few)
sometimes this is known as “Duty Owed”’;

2. Dereliction or Breach of that Duty:

3. Proximate Cause: sometimes known as
“Due Cause”; and

4. “Present Injury.”
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Definition

A medical monitoring claim would, “seek to
recover the anticipated costs of long term
diagnostic testing necessary to detect latent
diseases that many develop as a result of

tortious exposure to toxic substances.”

\6 :
Source: Bower v. Westinghouse Elec. Corp. 522 S.E. 2d 424 (W. Va. 1999). R1IVKINRADLER:

ATTORNEYS AT LAW

-
©2010 Rivkin Radler LLP. Privﬂeg&\mﬂdentim, \
- ~ \‘
¥




Medical Monitoring Awards

1. “Lump Sum Payment”
2. “Court ordered and administered Trust Fund”

3. A court order directing that the defendant
establish a program to provide the agreed
upon medical monitoring.

Nl
Y/ R1VKINRADLER:

ATTORNEYS AT LAW

-
©2010 Rivkin Radler LLP. Privﬂeg&\mﬂdentim, \
- ~ \‘
¥



A W.Va. Supreme Court Judge said

“If we do not modify or abolish our medical monitoring
law the plaintiffs’ lawyers from the DuPont case will
wreck enormous economic harm on West Virginia’s
economy. They will collect millions in fees and return to
their out of state residence leaving the West Virginia
economy in shambles. It reminds me of the out of state
coal barons who raked out coal resources in the early
1900’s and used the untaxed money from our coal to live
opulent life styles in far away states. The lawyer fees in
the DuPont case, for our new out of state coal barons,
may be over $100 million.”
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Source: Perrine v. DuPont, 2010 W. Va. LEXIS 19 (W. Va. Sup. Ct. March 26, 2010). RIVKINRADLER:
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The New Vernacular

« A“Chemophobic” atmosphere

« “Monetization” of irrational fears of
chemical exposure
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Factors Leading to Claims

« Advances in medical technology

« Governmental assessment of risks posed by
chemical exposure (the EPA’s “Chemicals of
Concern” List)
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Factors Leading to Claims

« Other Triggers:

- Center for Disease Control’s National Report on
Human Exposure to Environmental Chemicals

- Consumer Product Safety Improvement Act of
2008

- Toxic Release Inventory and the National
Toxicology Program’s Report on Carcinogens
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The Situation

1. Historic Origins
2. The “Scorecard”

3. Elements or Prerequisites to Establish a
Cause of Action for Medical Monitoring

4. Insurance Coverage Implications
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Historic Origins

* Friends for All Children, Inc. v. Lockheed

« Avers v. Township of Jackson

« Metro-North Commuter R.R. Co. v. Buckley
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The Scorecard

There is some law identified with and concerning the
viability of no injury medical monitoring claims in 37
states:

* In terms of “binding law”, only 14 State Supreme Courts
have ruled on the issue; 7 permitting a claim, 7 rejecting
a claim.

 Louisianais the only state to have legislated the matter
(legislating that such claims are not permitted,
overruling the Louisiana Supreme Court that they were
permitted).
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The Scorecard

There is some law identified with and concerning the
viability of “no injury” medical monitoring claims in 37
states:

* Rulings on the topic have come from 19 states, either by
a lower state court or by a federal court and 6 states
permit medical monitoring claims; 13 do not.

 The courts in three states (NY, IL, and IN) are split.

 The United States Supreme Court under Federal Tort
Law (the FELA) in Buckley.
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Requirements to Establish a Cause for

Medical Monitoring

The elements of a Medical Monitoring claim all
appear to include the following:

(1) Exposure to atoxic substance;
(i) Anincreased risk of disease; and

(il1) An appropriate test for early detection.
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Elements for a Medical Monitoring Action

The recent October 2009 decision by the Massachusetts
Supreme Judicial Court in Donovan v. Phillip Morris USA,
Inc., sets forth the elements for a medical monitoring cause of
action:

1) The defendant’s negligence;

2) Caused,;

3) The plaintiff to become exposed to a hazardous

substance that produced, at least, sub-cellular
changes that substantially increased the risk of serious
disease, Iliness, or injury;

4) For which an effective medical test for reliable
early detection exists;
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Elements for a Medical Monitoring Action

The recent October 2009 decision by the Massachusetts
Supreme Judicial Court in Donovan v. Phillip Morris USA, Inc.,
sets forth the elements for a medical monitoring cause of
action:

5) And early detection, combined with prompt and
effective treatment, will significantly decrease the risk
of death or the severity of disease, ililness or injury;

6) That such diagnostic medical examinations are
reasonably (and periodically) necessary, conformably
with the standard of care; and

7) The present value of the reasonable cost of such
tests and care, as of the date of the filing of the
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Insurance Coverage

General liability insurance typically provides that
there must be an accident that results in either
bodily injury or property damage. In turn,
“bodily injury” is usually defined as “bodily
Injury, sickness or disease.”
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The 3 Buckets of Injury

1. Allegations of subcellular, subclinical or
biological change

2. “No Injury” Plaintiffs

3. “No Injury” Plaintiffs and environmental
contaminants or toxic chemicals
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Policy Language

“We will pay those sums that the insured
becomes legally obligated to pay as damages
because of “bodily injury” or “property damage”
to which this insurance applies.”
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